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RTICLES of Copartnery were, of this date, entered July iſt, 


into between John Weir, Patrick Miller, and Meſ- s. 
ſieurs G:b/on and Ba four, all Merchants in Edin- 


burgh, whereby, upon a Recital of the mutual 
Truſt and e they repoſed in each other, they agreed 


to be Copartners in a Linen- trade for the Space of five Years ; 


and, for that Purpoſe, the particular Articles therein men- 
roned, being eleven in Number, were ſettled and agreed up- 


on, whereof theſe following are material to the Queſtion now 


in iſſue. 


By the firſt Article it is agreed, That the ſaid Trade and art. 
4 Buſineſs ſhall be carried on and managed by the ſaid n 
* Wear, in the Name, and by the Firm of John Weir and 
2 Company, for which he is to be allowed yearly the Sum 


* of. 40 J. Sterling for Trouble in managing, 204. Sterling for 


© entertaining Correſpondents, and Coal and Candle, and the 


like Sum of 20 J. Sterling for Warehouſe- rent.“ 


0 


* That the Capital Stock of the ſaid Company ſhall be art. II. 


* 24001, Sterling, which the ſaid Parties oblige themſelves to 
OO. * Pay, 


Art. III. 


Art. IX. 


*. One-half, being 1200 J. Sterling; the ſaid Patrick Miller 


. - And, by this Article, it is, inter alia, provided, that, upon 


2 
% pay, by the Proportions following, viz. the ſaid John Weir 


* One-fourth, being 600 J. Sterling; and the ſaid Meſtieurs 
* Gibſon and Balfour One-fourth, being 600 J. Sterling; and 
* till ſuch Payments are made, the ſaids Partners, their reſpec- 
tive Accounts-current in the Company's Books are to be de. 
bited for the ſaid reſpective Sums, or ſuch Part thereof as 
* {hall remain unpaid, with Intereſt, at the Rate of five per 
"6 Cont.” 7 TRA 
* That the Profits ariſing from the joint Stock and Trade 
of ſaid Company, are to be divided among faid Partners, 
according to their reſpective Shares before mentioned, of 
the capital Stock of the Company, and the Loſſes ariſing 
from ſaid Trade, if any be, are to be ſuſtained by the ſaid 
Partners, according to the ſame Proportions.” | 
That whatever further Sums ſhall, from time to time, be 
wanted, for carrying on ſaid Trade, the ſame 1s to be ad- 
vanced by the Partners, according to their Proportions in 
** the capital Stock.“ 

By this Article it is, inter alia, provided, That the ſaid 
% John Meir ſhall not, without Conſent of one of the Partners, 
male any Sales or Purchaſes above the Value of 100 l. Ster- 
* ling.” | 


cc 
cc 


cc 
cc 
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the Diſſolution of the Copartnery, their Effects ſhall be con- 
verted into Caſh, and the Proceeds, in the firſt place, towards 
Payment and Extinction of the Debts due by the Company, 
* and, in the next place, towards reimburſing the ſaid Part- 
ners of ſuch Sums as may have been advanced or lent by 
„them, or any of them, for carrying on the ſaid Trade.” 80 
that, by this Article, it was clearly ſuppoſed, that, over and 
above the Sum agreed to be ſtocked in, for the Purpoſe of car- 
rying on this Trade, the Copartnery-affairs might require a 
further Sum to be advanced by one or other of the Partners, 
Proviſion is thereby made for Repayment thereof, after pay- 


iog the extraneous Debts due to third Parties —And wag 
- ; am 
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ſame Article further provides, That the ſaid John Weir ſhall 
« not borrow any Money for the Company-account, or un- 


a der their Firm, without the previous Conſent of all the 


« Partners, under the Penalty of Half the Money ſo borrows- 
* . 

This Reſtriction or Limitation as to the Power of borrow- 
ing, merits particular Attention; as it ſhows, in the firſt 
place, the Senſe and Underſtanding of all the Members of 
this Copartnery, that, as the Copartnery was to be eſtabliſh- 
ed, under the Firm of John Weir and Company, and the to- 
tal Management committed to him, he would thereby be in- 
titled - to borrow, upon the Credit of the Company, whate- 
ver Sums were neceſſary for carrying on the Company-affairs. 
24ly, That the other Partners would be liable, jointly and ſe- 
verally, for whatever Sums he ſhould thus borrow.—3dlp, 
That, in order to reſtrain the Abuſe of this Power, it was 
made a Condition of his borrowing, that it ſhould be 
done upon a previous Conſent of the other Partners. 4thly, 
That the Obſervance of this Condition was enforced, with a 
Penalty of Half the Money ſo borrowed ; that is, in other 
Words, that Fohn Meir ſhould be bound to relieve the other 
Partners of that Half of the Money ſo borrowed, which 
would fall upon them, according to their Shares and Propor- 
tions in the Copartnery itſelf, John Weir being himſelf liable 
to the other Half, independent of any ſuch Stipulation, as 
the Share or Proportion correſpondent to his Half in this Co- 
partnery-concern. 


By the laſt Article it is agreed, That whatever other t. XI. 


* Rules and Regulations, or Alterations. of the Articles be- 
fore mentioned, ſhall by the ſaid Partners be judged uſeful 
and neceſſary, for the better carrying on, and managing 
the Affairs of the Company, and ſhall be inſert in their 
* Journal, and ſigned by them, or which ſhall be agreed to 
* by any other Writing under their Hands, ſhall be equally 


binding, as if they were herein ingroſſed and inſert.” 
Though 


. 

Though by theſe original Articles, this Copartnery-adyen- 
ture ſeems to have been intended to be confined to the Linen- 
trade, it is certain Fact, as appears from the Company's 
Books and Accounts, that, in Progreſs of Time, they came 
to have a concern in other Branches of Trade, which had 
no Connexion with the Linen-manufactory; particularly 
where they brought home from the Plantations large parcels 
of Plantation- goods, ſuch as Rum, Oc. the Purchaſing 
Management, and Diſpoſal of which, were ſubjected to no 
Rules by the aforeſaid Articles, and theretore muſt have been 
left to be managed at the Diſcretion of the Inſtitor, as it is 
not alledged, that any other private Article or Agreement, 
reſpecting the Premiſſes, were either entered in their Books, 
or executed in Writing. 

It further appears, from the Excerpts taken from the Com- 
pany's. Books, exhibited by the Suſpenders, and which is no- 
toriouſly known to have been the Cafe, that John Meir, in 
the Courſe of his Management of theſe Copartnery-concerns, 
was in the daily Uſe and Practice of granting his accepted 
Bills, under the Firm of John Weir and Company ;—that 
theſe Bills did not expreſs the Cauſe or Value, but Value in 
general, or Value in Account; that they paſſed by Indorſa- 
tion from hand to hand, and had as free a Circulation, as the 
Bills of any other Trading-company in this Town, and. were 
ultimately paid, as proper Company-debts, and, as ſuch, 
entered in their Books and Accounts. | 

From which the Charger draws: this juſt and. neceſlary 
Conſequence, that, as the other. Partners were in the Know- 
ledge of John. Weir's being in the daily Uſe and Practice of 
granting ſuch. Bills, upon the Credit, and under the. Firm 
of this Company, they thereby. conſented to, and authoriſed 
his continuing that Practice, and acknowledged, that Bills 
ſo granted by him, to be binding upon them; and, conſe- 
quently, that the Lieges were thereby induced to accept of 


ſuch Bills, upon the Faith and Credit of the Company. Ne 
83 Wo: C 
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The laſt preliminary Obſervation, proper to be premiſed, 
is, That though the above mentioned Articles bore an ex- 
preſs Clauſe of Regiſtration in the Books of Council and 
Seſſion, or others competent, they never were publiſhed in 
that or any other Manner, but remained latent, in the Cu- 
ſtody of the Partners themſelves; ſo that thoſe who dealt 
with this Company, or with John Weir, upon the Credit of 
the Company, had no Knowledge of theſe private Articles, 
but followed the Faith of the Company, as publiſhed and 
manifeſted, rebus et factis, and which is believed to be the 
Caſe of 99 of 100 of theſe private Copartneries in Scotland, 
where the Copartneries are eſtabliſhed, without any written 
Articles, or, which is the ſame thing as to publick Faith 
and Credit, where the written Articles remain ſecret and 
latent. 

That written Articles are not effential to the Conſtitution 
of ſuch Copartneries, but that they may be eſtabliſhed and 
proved, rebus et factis, is a Propoſition which can admit of 
no Diſpute, and is the Caſe of moiſt of the Copartneries of 
this Country.—So the Rule is laid down in J. 4. pro ſocio, in 
theſe Words: Societatem corre et re et verbis, et per nuncium, 
poſſe nos, dubium non . And this founds the well-known 
Diſtinction between the /ocretas. expreſſa et tacita: the firſt, 
gue fit expreſſa conuentione; the other, qua re contrahi ducitur, 

id eft, rebus et factis. | | 
But, as third Parties have no Acceſs to know,; whether 
there are any written Articles of Copartnery, where the ſame 
are not publiſhed, or what the Particulars thereof are, thoſe 
who contract with the Inſtitor, can only judge of his Powers; 
from his ouvert Actings, as known to and approven of by 
the Company; and if, in theſe his Actings he counteracts, 
or goes beyond the Powers, which, by the original Articles, 
whether written or verbal, were meant to be committed to 
him, the Company have themſelves to blame, who intruſted 
bim with ſuch Powers; and it is more juſt, that they ſhould 

B | ſuffer. 


6 
ſuffer by the Fault of their Partner and Inſtitor, chan that 
third Parties contracting with him upon the Credit of the 
Company, ſhould ſuſtain ſuch Damage or Loſs; and it will 
readily occur to your Lordſhips, what infinite Imbaraſſment 
it would occaſion, in conducting theſe Copartnery- concerns, 


was every Perſon who contracts with ſuch Manager, obliged 


to reſort to, and demand Inſpection of the Articles of Co- 
partnery, in order to know, whether the Actings of the In- 
ſtitor were preciſely agreeable to the Regulations laid down 
by theſe private Articles: 


To illuſtrate this in one or two Examples, the Application 


of which to the Caſe in hand will be obvious. Suppoſing, 


by the written Articles of Copartnery, appointing one of 
their Number to be their general Manager, and empower- 


ing him to uſe the Company's Firm, it had been conditioned, 


that he ſhould not take up Money from third Parties, upon 
Bill, above 100 J. without a previous written Conſent from 
the other Partners; but that, for any Sum within the 100 /, 
he might grant Bills under the Company's Firm, the Perſon 
ſo authoriſed acts warrantably in borrowing to the Extent of 
100 l. and in granting Bills under the Firm of the Company 


for that Sum; but finding the Company's Affairs to require 


an immediate Advance of 200 J. he borrows that Sum from 
four different Hands; each of theſe Lenders are within the 
Rules preſcribed, and have no Acceſs to know the Lendings 
by one another, but the whole, when joined together, ex- 
ceeds the 100 l. it would ſurely be an extreme hard Caſe, if 
that Limitation in the private Articles, kept by the Partners 
in their Pocket, reſtraining the Manager from borrowing be- 
yond 100 J. was to be made a handle of to the Prejudice of 
thoſe who had lent their Money upon the Credit of the Com- 
any. | | 

. The Anſwer would be undoubtedly good, that the Fault 
lay in the Copartners themſelves, who had thus entruſted 
their /oc:us and Manager to take up Money, in name of the 

. t Company, 
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company, upon Bills, and were in the Knowledge of his 
anting ſuch Securities, and that this was ſufficient to juſti- 
fy them in contracting with him upon the Credit of the Com- 
pany; and that, as they had no Acceſs to know theſe private 
Articles, they could not be affected thereby. | 

Or, ſuppoſe the Caſe that a Copartnery for buying Grain 
had been ſet on foot, and the Management thereof committed: 
to one of the Partners, and that by the private Articles it had 
been conditioned, that he ſhould not, at any one Time, pur- 
chaſe above ſuch a Quantity; the Partner ſo authoriſed makes 
different Bargains with different Perſons, whereby, upon the 
whole, he goes beyond his Limits, though the Quantity 
bought of each individual 1s within that Rule; it is ſubmit- 
ted to your Lordſhips, whether, in ſuch Caſe, theſe private 
Articles, kept in the Partners Pocket, could be obtruded to 
thoſe who had contracted with the Inſtitor upon the Faith of 
the Company. 

And as numberleſs other Examples of the ſame Tendency 
may be figured to evince the Abſurdity of ſuch a Doctrine, it 
is no good Anſwer to ſay, that at this rate there would be 
no Safety in ſuch Copartnery Undertakings, if the Articles 
upon which the Copartnery is eſtabliſhed were not to be ob- 
ſerved, or that the managing Partner were at liberty, by bor- 
rowing upon the Credit of the Company, to bind them in 
infnitum, The Reply is obvious, that it is the Fault of the 
Partners, in committing ſuch Powers to one of their Num- 
ber, liable to be ſo abuſed. And it is more juſt that they 
ſhould ſuffer by the Fault of their Partner, to whom they 
have committed ſuch Powers, than that third Parties, con- 
2 upon their Faith and Credit, ſhould be thereby en- 

ared. 

In December 1764, the Charger had thrown into his Hands 
1601. Sterling, no inconſiderable Part of his ſmall Stock. 
This Sum he was induced to lend to John Weir, who ſaid 
he had occaſion for that Sum for the Uſe of the * 

an 
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and for which he granted his accepted Bill under the Compa. 
ny's Firm payable in ſix Months, 

— Upon John Weir's unexpected Inſolvency, the Charger made 
his Demand upon the other Partners for Payment of the Con. 
rents of the Bill, which they were then ſo far from diſpur- 
ing, that they not only aſſured him it ſhould be paid when 
due, but proceeded fo far as actually to lodge the Money with 
the Clerk, with Orders to pay it, but which they afterwards 
countermanded, upon Advice ſaid to be received, that as the 
Articles of Copartnery did not authoriſe Weir to borrow Mo— 
ander the Company's Firm, without the previous Con- 
tent of the other Partners, they were not bound to acknow- 
ledge this Bill as a Company-debt ; and, without waiting a 
Charge, they applied for, and obtained Suſpenſion, which 
coming to be diſcuſſed before the Lord Kaims, his Lordſhip 
was pleaſed to give Judgment for the Suſpenders, finding 
them not liable for Payment of the Bill in queſtion: But, up- 
on adviſing a Reclaiming Petition and Anſwers, your Lord- 
ſhips were of a contrary Opinion, and, by Interlocutor 14th 
July laſt, © repelled the Reaſons of Suſpenſion, found the 
Letters orderly proceeded, and decerned.” , 
A Reclaiming Petition was preferred by tlie Suſpenders, 
to which the Charger made Anſwers, whereupon your Lord- 
ſhips, by Deliverance 24th July laſt, appointed Memorials; 
in Obedience to which, this is humbly offered on the Part of 
the Charger. And, after ſo. full a Deduction of the Caſe, he 
propoſes. to trouble your Lordſhips with very few Words in 
Point of Argument. | 
The Suſpenders are pleaſed. to admit, that the Company 
were hound to make good whatever Weir did, in the ordi- 
nary Courſe of Adminiſtration of the Affairs of this Copart- 
nery ; but, as the declared: Purpoſe: of. the: Copartnery, was 
to carry on the Linen- trade upon a. limited. Capital, and as 
the borrowing of Money was no Act of ordinary Admini- 
ſtration, they contend, that, ſuppoſing there had _ "| 
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Proviſo to the contrary, in the written Articles, Weir would 
not have been entitled to grant Bills for borrowed Money, 
that ſhould be binding on them, though they do not diſpute; 
that if ſuch Bills had been granted for the Price of Goods 
furniſhed, they muſt have been binding upon the Company ; 
and that this Diſtinction, between Bills granted, or the Price 


of Goods purchaſed, or. for borrowed Money, is the more 


to be attended to, as, by the Articles of Agreement, Weir 


was expreſly reſtrained from borrowing Money upon the Cre- 
dit of the Company, without the previous Conſent of the o- 
ther Partners, under a Penalty. 

In ſupport of this Propoſition, the Suſpenders ſound a 
falſe Alarm, as if the Trade of the Nation, and Proſperity of 
our Home-manufactures, was in Danger, by the Judgment 
which your Lordſhips have pronounced, as there could be 
no Security in theſe Copartnery Undertakings, which have 
no Relation to the borrowing or lending Money, if any one 
of the Partners, uſing the Firm of the Company, could take, 
up what Sums he pleaſed, and, by granting Bills in Name 
of the Company, ſubject the other Partners to the Payment 
thereof. 

The Argument upon the general Point, is thought to be 
fully obviated by the Principles already laid down, illuſtrat- 
ed by the Examples with which they are enforced; the Re- 
falt of which is, that however effectual private Articles of 
Agreement may be, for determining Queſtions among the 
dartners themſelves, third Parties, who contract with the 
Manager upon the Faith and Credit of the Company, can- 
not be affected by theſe private Articles, which were not 
publiſhed, - and of which they could have no Knowledge. 
It is by the ouvert Actings of ſuch Company, or of their. 
Manager, that the Lieges in general can only judge, how far 
they are in ſafety to contract upon the Credit of the Com- 
pany, and it would render all ſuch Copartneries inextricable, 
if every Perſon, who contracts with their Manager, were 


G wh bound 


| [ to ] | 
bound previouſly to examine their private Articles, if ſuch 
exiſt, in order to know what Reſtrictions the Managers were 
laid under. 2 

And to illuſtrate this by another Example, taken from 
theſe very Articles; Weir is thereby reſtrained from making 
Sales and Purchaſes above the Value of 100. whether b 
this was intended, that he ſhould net ſell Goods above that 
Value to any one Perſon, or purthaſe Goods above that Sum 
from one Perſon; or, that his whole Sales and Purchaſes too, 
from different Perſons, ſhould not exceed the 100 J. is not 
eaſy to determine; but ſuppoſing, for Argument's ſake, and 
which is moſt probable, the Meaning of this Reſtriction to 
be, that his whole Sales er Purchaſes made at one Time, or 
to and from different Perſons, ſhould not exceed that Sum; 
the Charger will be pardoned to aſk the Queſtion, How were 
the Lieges to know that Reſtriction, when they ſaw him in 
the daily Practice both of buying and ſelling, and theſe Sales 
and Purchaſes approven of by the Partners? and ſuppoſing 
they had known of this Limitation, How could they have 
dealt with him with any Safety? the Sale to, or Purchaſe 
from, every Individual, might be within the Sum allowed, 
though the whole Sales or Purchaſes, when thrown in toge- 
ther, might exceed the 100 l. 

The Matter now in diſpute depends upon the ſame Prin 
ciples, and muſt be governed by the ſame Rules, Weir wa 
appointed General Manager, and was authoriſed to uſe the 
Firm of the Company, in conſequence of which, he, witl 
the Knowledge and Approbation of the other Partners 
granted his accepted Bills as Occaſion offered; theſe ha 
a current Circulation, paſſed from hand to hand by I: 
dorſation, without any Doubt or Suſpicion of their bein 
binding upon the Company; the other Partners were in t 
Knowledge of his being in the daily Practice of his grantu 
ſuch Bills, and that they circulated from hand to hand, 
the Bills of any other Company, and all theſe Bills were 8 
timately paid by the Company, and entered as ſuch 1 th: 
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Books; which therefore is Demonſtration, that Weir's Power 
to grant ſuch Bills, was acknowledged and allowed of by the 
other Partners, whereby the Lieges were enſnared to advance 
the Money upon the Cnedit of theſe Bills, as Company-debts. 

The Suſpenders are indeed pleaſed to ſay, that theſe Bills 
were granted to Manufacturers, for the Price of Goods pur- 
chaſed from them ; which therefore can be no Authority for 
taking up Money upon Loan, though upon Bills granted in 
Name of the Company. 

But to this the Charger oppones the Bills themſelves, which 
never bear the Deſignation of the Creditors, as Manufac- 
turers, and but ſeldom expreſs the Cauſe of granting to be 
for Goods furniſhed ; the common Stile of theſe Bills is, ei- 
ther Value in general, or Value in Account, and ſome of them 
would appear to have no Connexion with Manufacturers, ſuch 
as the Bill drawn by Johnſton and Smith of Edinburgh, Bankers. 

But be that as it will, and whatever was the onerous Cauſe 
of theſe Bills, as Weir, by the Knowledge and Approbation 
of the Company, was in the daily Practice of granting ſuch 
Bills, which were all ultimately paid by the Company, they ap- 
proved of this Practice, and are thereby barred, perſonal: ex- 
reptzone, from objecting to this or the other Bills, which he 
granted in Name of, and under the Firm of the Company. 

If the Charger had indorſed his Bill to any other Perſon 
for Value, and which might have paſt by Indorſation thro' 
twenty different Hands, as in fact they had a free Currency 
and Circulation upon the Company's Credit, it would have 
been a hard Caſe, if the Holder of the Bill, in order to en- 
title him to recover his Payment from the Company upon 
IWeir's Inſolvency, had been obliged to enter into an Expiſca- 
* or Proof, what the true Cauſe or Value of granting that 

ill was. 50 

The Suſpenders are at a loſs to conceive, how one of the 
Reſpondent's Rank and Profeſſion ſhould have been in the 
knowledge of Weir's being in uſe to grant Bills upon the 
Credit, and under the Firm of the Company, and upon Sup- 
potion of his not having Acceſs to know this Fact, the In- 
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ference they draw from it is, that the Charger muſt have lem 
this Money upon the perſonal Credit of Wezr ; but it is he. 
lieved, your Lordſhips will not think this a Circumſtance wor. 
thy of being inveſtigated. The Charger's Trade as a Gla- 
ſier, could be no Bar to his Knowledge of a Fact notorious 
to every Perſon who ever heard of this Company, and whoſe 
Bills were conſtantly in the Circle. And, the Truth is, that 
the Charger was told of theſe Bills before giving his Money 
to Weir, of whoſe Character and Circumſtances he had not 
the ſlighteſt Knowledge, further than that he was the Mana- 
ger of this Copartnery. = | 
Thus far the Argument has proceeded, upon Suppoſition that 
it had been the Meaning and Underſtanding of the Partners, 
by the aforeſaid Articles, that Weir was not to be at liberty to 
take up any Sum whatever upon the Credit of the Company, 
and that, if he ſhould do in the contrary, thoſe to whom he 
granted the Bills, tho' under the Firm of the Company, were 
to have no Claim againſt the Company for Payment of thele. 
But the Charger can by no. means agree. that the Clauſe re- 
ferred to can by any fair Conſtruction. admit of this Mean- 
ing ; for if it had been underſtood,. either. upon the general 
Principles of Law, or from the written Articles of Agree- 
ment, that Wer had no Power to take Money upon Loan, 
or to grant Bills therefor, binding upon the Company, to 
what Purpoſe was the Prohibition ſo qualified, that this thould: 
not be done without a previous Concert by all the Partners, 
and under ſo high a Penalty if he does in the contrary! / 
This plainly ſpeaks out their Senſe and Underſtanding of 
that Matter to be directly the reverſe of what is now ſuppoſed, 
viz. that by ſuch Borrowings uponthe Credit of the Compa- 
ny, and granting: Bills therefor in name of the Company, 
they would be thereby bound, to guard againſt: which Evil 


the Certification annexed was not. a Voidance of the Securities, 


or any Proviſo that the ſame-ſhould' not be effectual againſt 
the Company, but a Penalty upon Weir, viz. a Forfeiture 

of Half of the Sum. ſo borrowed, clearly ſuppoſing, that the 
Company would be liable to the Holder of. theſe. Bills, as, 


upon | 
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þ upon the contrary Suppolition, there could be no earthly 


E Cauſe for ſubjecting Weir to ſo high a Penalty, where the. 


Company could ſuffer no Damage, if they were not bound to 
make good his Acceptances. 
ö And to illuſtrate this by the Example already given, of his 
being in the like manner reſtrained from making Purchaſes 
or Sales above 100 J. Value, which, as every other Particular 
| ſtipulated by theſe Articles, to which a ſpecial Penalty is now 
annexed, was ſecured by a general Penalty of 100 J. the Suſ- 
l penders alk the Queſtion, whether, ſuppoſing Meir to have 
{old or purchaſed Goods above 100 J. Value, theſe Sales would: 
be voided, becauſe, by doing in the contrary, Meir was ſub- 
jected to a Penalty of 100 J. which, in the Charger's Appre- 
henſion, proves the direct contrary, viz. that the Sales or 
Purchaſes were to ſtand good and binding upon the Compa- 
ny, though Meir, by. tranſgreſſing his Inſtructions, would 
incur the Penalty; and, by the very ſame Argument, every 
tortious Act done by Weir, cantrary to. one. or other of the 
aforeſaid. Articles, would have the Effect to exeem the Com- 
pany from being bound by the Actings of their Manager, 
becauſe, by every ſuch. Breach, he incurred a. Penalty of 
100 l. 
It appears from the Company's Books, that Patrick Miller, 
one of the Partners, gave a. Caſh- account to the Company, 
whereby Weir was enabled, as occalion required, to take up 
from him whatever Sums he had Uſe for; and as, by theſe 
Advances, Miller became a private Creditor of the. Company, 
the Charger deſires to know, whether theſe Advances, upon 
the Credit of this. Caſh- account, were not ſo many Loans to 
the Company, and whether, ſuppoling Her to have miſap- 
plied. Part of that Money, Mr. Azller would not have thought 
himſelf intitled to have claimed Payment thereof from the 
Company; and if it ſhall be admitted, that the Company 
were bound to make good theſe Advances by Miller, it does 
not occur what Difference it ſhould make, whether theſe 
Sums were taken up from Mz//ezr, or from any third Perſon, 
if the Advances were truly made upon the Faith and Credit 
of. 
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of the Company, and upon Bills or Receipts granted by their 
Manager, according to his daily and conſtant Practice, known 
and approved of by the Company. 

And this leads the Charger, independent of all the above 
Arguments, to obſerve, in the laſt place, that from the 5, 
geſta, it appears, that this Sum was truly applied for the 
Company's Uſe, which, of itſelf, would be ſufficient 44 
victoriam. 

An Account was opened between the Company and Mr. 
Miller, as a Fund of Credit to the Company, to be uſed by 
Weir as occaſion ſhould require; upon this Credit, i- 
the Manager, got Money, from time to time, from Mr. Mil: 
ler, for the Uſe of the Company, and replaced it as the Funds 
of the Company came into his Hands, in which Operation 
Mr. Miller acted not as a Partner, but as a private Creditor 
of the Company. 

On the 4th December 1764, Mr. Miller was in advanceto 
the Company; at that preciſe Period Weir borrows this Sum 
of 160 l. from the Charger, and the very next Day Meir pays 
over that preciſe Sum to Miller, which, of courſe, diminithed 
ſo much of the Debt the Company owed to him, the Identi- 
ty of the Sums, and the immediate Application of it, is De- 
monſtration that it was the Charger's Money that was thus 
applied; and if your Lordfhips are fatisfied, that ſuch truly 
was the Caſe, it is humbly ſubmitted, with what Juſtice the 
Company can take Advantage of this Borrowing, to dimi- 
niſh their Debt to Miller, at the Charger's Expence ; fo that, 
unleſs they can fatisfy your Lordſhips, that the 160 J. paid 
over to Miller on the 5th December, was not the 160 J. ad- 
vanced by the Charger to Weir, the Evening of the preceed- 
ing Day, but aroſe from the Company's proper Funds, every 
Principle of Law, Juſtice, and good Conſcience, obliges them 
to make good that Sum to the Charger. 


In reſbect whereof, it is hoped your Lordſhips will have 10 
Difficulty in adhering to your former Interlocutor. 


ALEX. LOCKHART. 
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